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Ms. Heffner,

As the legislotive committee tosked with studying woter policy in Montono, the Woter Policy
Interim Committee hos deboted woter wells exempt from permitting since 2007. lt is under this
mqndqte ond yeors of experience thqt the WPIC submits comments on the proposed rule to
define the term "combined oppropriorion" os it opplies to exempf we[s.

The moiority of the committee's work during rhe 201 1-2O12 interim wos devoted to this topic. Out
of thqt interim cqme severol recommendotions ond fwo bill drofts.

Those recommendoiions were:

* lt is reosonoble to restrict the use of exempt wells in bqsins where new surfoce woter
uses ore mostly limited ond where hydrogelogic modeling concludes fhot surfoce woters
would be deplefed by on exempt well within o foirly short period of time fhof would be

, most likely to offect senior woter right holders.

* Restricfions on exempt wells in certoin oreos should be limited to oreos where
hydrogeologic doto exisfs, including studies conducled by the Ground Woter Investigotion
Progrom or other hydrogeologic studies.

* The term "combined oppropriotion" should be defined by the Legisloture. Thot
definition should be oppropriotion from the some source oquifer of more thon 35 gollons
per minute ond l0 ocre-feef by fwo or more wells or developed springs that qre

physicolly connected into the some system.

The sentiments of these recommendotions were incorporqted into Senote Bills No. l9 ond 346.
Senofe Bill No. 346 ourlined the process to creote streom depletion zones, qreos were scientific
modeling demonstrotes ground woter withdrowols effect surfoce wqter. Within these zones, woter
wells exempt from permitting ore further limited.
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Senote Bill No. l9 defined the term ncombined oppropriotion" os referenced obove. This

definition essentiolly codifies lhe rule thqt hos been in ploce since 1993. Senofe Bill No. l9
possed the Senote ond the House, but wos vetoed by the governor.

The WPIC is concerned thot the proposed rules ore not consistent with the stotute ond ignores the
history of the deportment's own rule moklng. Since 1987, the term "combined oppropriotion" hos
not been defined in stotute. Yet the deporfment hos odopted rwo different definitions ond is now
proposing o third. A representotive of the deportment told the Woter Policy Interim Committee
thot these definitions of the some term ore "diornetricolly opposed."

How con three different definitions be consistent qnd refled the intent of o term thot hos nol
clronged in stotufe?

Furthermore, how does the deportment iustify its position thot the current rule reflects lhe inlenf of
the low, while ignoring the intenf of SBl9, ond proposing o new rule thot is completely different
from the current rule?

The WPIC qlso hos concerns crboul the proposed rule reloted to the Montqno Administrotive
Procedure Act.

The stotement of reosonoble necessity provlded does nol oppeor to stole fhe principol reosons or
the rotlonole for the porticulor opprooch thot is being proposed, os is required in 2-4-305(6),
MCA. The sfipulotion cifed does not specificolly mondote the opprooch being proposed. Nor do
ony of the stipulotions ogreed to by the DNRC mondote this specific opprooch.

The notice stotes in porogroph 9 thot the "bill sponsor requirements of 2-4-302, MCA, opply ond
hove been fulfllled.' lt oppeors Senoior Vincent wss contocted os the sp6nsor of SB 346 (the
streom depletion zone bill). However it does not oppeor thot these proposed rules ore reloted to
the implementotion of SB 346 other fhon the some section of low is omended.

Even if the deportment wos trying to comply with fhe low, it oppeors the requirements of
2-4-302, MCA were not followed.

Sen. Vincent wos neither informed "of fhe known doles by which eoch step of the rulemoking
process must be completed" nor wos Sen. Vincenf provided with "informotion obout the time
periods during whlch rhe legislotor moy comment on the proposed rules, including the opportunity
to provide comment to the oppropriote odministrotive rule review committee."

While the WPIC disogrees thot the proposed rule is reloted to 58346, if the deportment believes
the rule implements thot stotute, then it should be noted thqt 58346 differentiotes exempt well use
between open bosins ond closed bosins. But in testimony oboul the proposed rule, it is the
deportment's slonce thot the rule musl be opplied siotewide, becouse it does not hove the legol
outhorily to do so.

Pleose exploin this opporent conflict.
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